
attached affidavit, this application was filed at his suggestion

after a Commission field inspection on October 24, 1991, revealed

that the WPOC tower appeared to be lower than was shown on the

Commission Staff's documentation. See Declaration of Edward W.

Hummers, Jr., dated May 25, 1993, attached as Exhibit G.

33. Likewise, there was nothing improper about Scripps

Howard's participation because Scripps Howard had a direct interest

in the processing and grant of Nationwide's application. The

Bureau's correction of the tower's recorded height would lend

support in the record to Scripps Howard's then pending Petition to

Deny Four Jacks' application on the basis that it had

misrepresented the tower's actual height. See Petition Exhibit 19

at 1.

34. In response to Nationwide's application, the Mass

Media Bureau sought and received confirmation from Nationwide of

the tower's actual height. See FCC Letter to Donald E. Watkins,

September 10, 1992, copy attached as Exhibit H. This strongly

suggests that the Bureau agrees that the Nationwide application

was properly filed and appropriate, but the Bureau has not yet

ruled on Nationwide's application.

35. In sum, Four Jacks' speculation about improprieties

between Nationwide and Scripps Howard is wholly meritless.

Nationwide's application was validly filed as required by the

rules, and Scripps Howard has a genuine interest in the outcome

which, in its proper view, warranted its participation.
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c. The John Bezold Correspondence

36. In one of its most preposterous allegations, Four

Jacks alleges that Scripps Howard contacted the regional manager

of Motorola, a tenant on Four Jacks' principals' tower, with the

intent of soliciting a false statement from him that the tower was

fully loaded. See Petition at 26. The correspondence Four Jacks

submits as support for this allegation in fact proves the opposite.

See Petition Exhibits 21 and 22. It conclusively shows that only

a proper, non-abusive investigation of a relevant issue occurred.

37. The correspondence wi th Mr. Bezold of Motorola

demonstrates that Scripps Howard fully identified itself and its

purpose in seeking information. It further demonstrates that,

unlike the situation in KHYM Broadcasting Co. which is cited by

Four Jacks, see Petition at 26, Motorola had reliable evidence on

the issue involved, i.e., studies of the tower's structural

capabilities. The correspondence even demonstrates that, contrary

to Four Jacks' claim, Scripps Howard was not seeking any statement

from Mr. Bezold at all, but was instead seeking copies of these

directly relevant expert studies.

38. The correspondence also demonstrates that Scripps

Howard's inquiry did not include any attempt to mislead Mr. Bezold.

While Mr. Bezold I s reply to Scripps Howard does state, "I feel that

the line in your letter stating that the tower is currently full

is not entirely true, II Mr. Bezold r s letter also suggests that

perhaps "the wrong message was conveyed [by Mr. Bezold]." The rest

of Mr. Bezold's letter offers ample evidence of how Scripps Howard
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might have reasonably interpreted Mr. Bezold's view to be that the

tower was in fact full.

39. In fact, Mr. Bezold I s letter offers some very strong

support for Scripps Howard's position that the tower cannot support

a VHF Channel 2 antenna at its very top. For example, apparently

based on his examination of the expert studies which he declined

to share with Scripps Howard, Mr. Bezold stated that he "did not

doubt that the tower is becoming full" even with respect to the

microwave antennas which his employer had apparently been adding

and changing at lower heights on the tower. Mr. Bezold's letter

also does not necessarily contradict Scripps Howard's conclusion

that the tower is in fact full. He only points out that the

studies had not thus far precluded any of his company's proposed

antenna changes, and thus the studies did not in his view provide

"evidence to base an opinion that the tower is fully loaded. II Id.

Finally, his statement that "for the past few years anytime that

Motorola expressed an interest in adding or changing an antenna on

the tower, it was necessary for a tower structural analysis to be

performed, II suggests that Motorola in fact is very concerned at

present about the near capacity load already on this tower.

40. In sum, contrary to Four Jacks' allegation, the

correspondence it submitted both shows the propriety of Scripps

Howard's methods of inquiry and even offers additional support for

the tower suitability issue sought by Scripps Howard in its Motion

to Enlarge Issues Related to Tower Site, filed May 13, 1993.
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d. The Submission Of The Vlissides
Study To Baltimore County Officials

41. Four Jacks falsely claims that the Scripps Howard-

commissioned study by Vlissides Enterprises was conducted without

Mr. Vlissides' firm "ever having seen or visited the tower."

Petition at 14. The pleadings before the Mass Media Bureau and

served on Four Jacks in fact included pictures of the tower and a

statement by Mr. Vlissides about his visit to the site's periphery.

See, ~, Exhibit B to Scripps Howard's Reply to opposition to

Petition to Deny, filed February 23, 1992, at 3 (copy of page 3

attached as Exhibit I). The underlying bases for the study 's

conclusions as well as a description of Mr. Vlissides superb

credentials as an expert in this area, were offered both in

connection with Scripps Howard's Petition to Deny and in the

updated analysis (based on the same study and with identical

conclusions) that was included with Scripps Howard I s Motion to

Enlarge Issues Related to Tower Site. See Motion to Enlarge Issues

Related to Tower Site, Exhibit H (of that Motion) .

42. As to the validity of the Vlissides study's

conclusions, it is interesting that Four Jacks has not yet offered

in support of its position any of the "tower structural analyses"

which were conducted for Motorola's proposed antenna additions or

changes and which were provided to Four Jacks' principals. See

discussion supra at "36-40. Instead of offering specific facts

about the tower's suitability, Four Jacks has instead relied upon

attacks on the reliability of the Vlissides report, a report which
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is necessarily and admittedly based on some assumptions. See Four

Jacks' Opposition to Petition to Deny filed February 12, 1992.

43. Turning to the contact Scripps Howard made with

Baltimore County officials, Scripps Howard has made no secret of

its writing to Baltimore County officials on the issue of whether

Four Jacks' principals should be permitted to raise their tower's

height as proposed in their application. See Motion to Enlarge

Issues Related to Tower Site at 9 and Exhibit F (of that Motion) .

A copy of Scripps Howard's letter to the zoning officials and to

the County Engineer is attached as Exhibit J.

44. Such participation before the Baltimore County

government was fully appropriate for a variety of reasons. First,

the right to petition government is a Constitutionally protected

activity that cannot be circumscribed by the Commission, at least

where, as here, it is evident that Scripps Howard's arguments were

not baseless. See,~, Professional Real Estate Investors. Inc.

v. Columbia Pictures. Indus., 61 U.S.L.W. 4450, 4452-4453 (U.S. May

3, 1993) (discussing the Noerr!Pennington principle of

Constitutional immunity against any potential antitrust liability

attaching to a party's protected participation in government

processes) (copy attached as Exhibit K). Second, the issue raised

by Scripps Howard before the Baltimore County government was one

affecting public safety, and the Commission cannot as a matter of

pUblic policy discourage the raising of such issues to the

appropriate government officials by persons with knowledge of an
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apparent risk. a Third, the Commission has never opined against

comparative applicants seeking action from local government forums,

and the Commission has at least implicitly endorsed the raising of

zoning issues at the local level by recognizing that the issue is

relevant to a comparative hearing while at the same time requiring

that there be an adverse determination by the appropriate local

body before the Commission will consider the matter. See,~,

J. Sherwood. Inc., 63 F.C.C.2d 151, 156 (Rev. Bd. 1976).

45. Advising the local authorities that Four Jacks would

have to raise the tower's height was both necessary and

particularly appropriate here because of Four Jacks' well

demonstrated approach in this proceeding of ignoring the necessity

for obtaining government approvals for increasing the existing

height of its tower. Four Jacks has consistently, though wrongly,

claimed that it already had the necessary approvals because years

ago this tower was in fact buil t up to the currently proposed

height. Thus Four Jacks' principals have sought to benefit from

their wrongful conduct of never having complied with their

responsibility to advise the appropriate government officials of

their lowering of the tower's height in 1987. See,~, Petition

Exhibit 19 at 2 - 3 (discussing Four Jacks I principals' wrongful

failure to correct the government's recordswith59
14.4965 0 0 11.9 234.3148 257.52 Tm
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height). Four Jacks has even reasserted the claim that it always

enjoyed FAA approval for its tower's height in its Motion for

Summary Decision, filed May 11, 1993, at 2. There can be little

doubt that Four Jacks would have followed the same course with

Baltimore County.

46. Accordingly, Scripps Howard brought the relevant

facts to the Baltimore County zoning officials' and county

engineer's attention. See Exhibit J. The Zoning Coordinator then

confirmed that Four Jacks' authority to use the tower's previously

approved height had indeed lapsed. See Letter of W. Carl Richards,

Jr., Zoning Coordinator, Baltimore County Government, Office of

Zoning Administration and Development Management, Office of

Planning and Zoning to Stephen J. Nolan, dated February 14, 1992,

attached as Exhibit L.

47. Scripps Howard's letter urged that the necessary

approval for raising the tower I s height should not be granted

because of the tower's "overstressed" status and that an

investigation of the tower should occur. As previously noted,

there is no Commission precedent which holds that an applicant in

a comparative hearing should withhold relevant information from a

separate government body that is appropriately charged with making

a decision that will affect the comparative hearing. Further, to

discourage competing applicants from petitioning local government

to obtain actions that serve their interests would be an

inappropriate violation of governmental comity and would deny local

government tribunals access to important information.
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48. In sum, under precedent, Scripps Howard could not

bring the lack of local zoning approval for the necessary tower

height change to the Commission's attention without a local

determination on the issue. Thus, Scripps Howard properly asked

the appropriate question of the local authorities, confirmed that

their approval would be required for the necessary construction,

and offered information to the appropriate decision makers

suggesting that such approval should not be granted due to concerns

affecting public safety. No abuse of process can be found in this.

49. As demonstrated above, Scripps Howard has not taken

any inappropriate or abusive actions in this proceeding or with

respect to other applications filed by Four Jacks' principals.

Four Jacks' request for an abuse of process issue must, therefore,

be denied.
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WHEREFORE, for the reasons stated above, Scripps Howard

Broadcasting Company respectfully requests that the Petition to

Enlarge Issues Against Scripps Howard Broadcasting Company filed

by Four Jacks Broadcasting, Inc. be denied.

Respectfully submitted,

Scripps Howard
Broadcasting Company

BY~~~
Kenneth C. Howard, Jr.
Leonard C. Greenebaum
David N. Roberts

Its Attorneys

BAKER & HOSTETLER
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036
(202) 861-1500

Dated: May 26, 1993
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

FEB 22 1991
.......

Sol Schil4bu.e
'arrow. Scbi14ba••• Willo~

1400 16th Str.eC. N.V.
Suite 501
W••biaat~. D.C. 20036

lea ..... ill1JM1lC of WkAa-T'1, laltiMr•• MD
rll. 10. l.t.LC!-to09l011

D.ar Mr. Scbildhau•• :

rbi. reter. to your J.Guary 29, 1991 ~.quelc 01l b.half of Pacific V.,e Cable
T.le~iaioQ (P&C~•• t) to withdraw it. petitioD tor recoa.ideracioD with rel.r4
to th. C~il.ioD·' .ppraY.l of tb•••• ia=-eac of lic'D.e ."licatioG for
ItaeioG WMAa-TY ••alti80r•• M.rylaAd CIALC~-90091QKI). 1. it. req••• t tor
wicbdr...l, '.cVe.e Ic.e•• that it baa n.ieber lOUlbS Gor rlCei~e4 DOT be'D
praai.ecl ey .000ey or ocher couideraci~ for withdr••iQl iel petiCioD tor
recoD.ider.tio1l. 'urcber. , ..V.ae Icace. cbae cbere .re DO ocbar
.rr'1lI...Dc•• or.l or writteD, .-aac tbe pecitio.er aD4 tb••pplicCACI
caaceraial cbi. withdrew.l.

Deapie. your raqa.at for withdr•••l of ch••• pl."iaa" v, b.~. a.~ertbel",

tully cOG.ider" the ..ttar. I.t forth in th.. aDd coaclucl. chac there It. ~o

,ub.caaci.l .Qj ..cerial qu••cioaa of facc chac wo.lcl w.rraac lAy farcbar
iaq1liry. Io0Sb "'ril" Co., s. r.c.c. 24 "3. ". (1976). Acoordi..l,. the
p.titio. for rlO0D8i••~atio. II DIIKtISID.... t~. Ireat of the .pplicatiou
••ai.-iaI cb. lio.... of IKAI-!Y froa Gillecc IToaclo..ciBi of Maryl.ad, IDc. ca
Scripp. Roward Iroadca,ciaa. tl Al7tlMlD.

~~: Do.al. Zelf.... Itq.ire
'iac..c A. '.pp.r, "'Qi~e
Martift Leader. I_quira
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~ 8001;0

Donald P. Z.ef&nl
aa~.r , Hostetler
r050 Connecticut ~venu., ~.W.

Wa3nlnlt~n,· D.C. 20036-530~

Sol Shlldhau.s.
Farrow, Sh11dhau3e , W1lson
,~OO 16 Stre.e. N.W.
W&3hincton, D.C. 20036

R!: lUPt.( AM) and ICUPL-P'M
Portland, Orecon
F11. Noa. BR-901002IL, BRH-901002D8

O.ar Messrs. Ziltanc and Shlldha~l:

This ls 1n r.tlr.nc. to the Pitt tlon to Den, that Paoltlc W.st C~ble

T.l.vLsion (PacW.st) rU.d alalnst the 11cln....In.val appl1cations CO!'"

,tation. KUPL and ICUPL-fM, licensed to S4rlPoa Howard IroadoutlnC Co. ~e

Petition to Deny allIC•• that use licensee's calial. t.l.wi.lon 3ub'ldl~ry

encaied 1n ant1ca.petltLv. bebav1or. 'Ieweat Ilao raised these Ill.latlons "~

a civil sult, wtllctl "'.. settled '11th no adjUdicated tlncUq.. In Jun. 1992,
'acwest rUed I R~•• t rOI" DI_laal ot UW ,.t1t1_ to Den,. Pac,"st ~nd

Scr1pp. Howard c.rtify that th.... ~ no COftIld....tion paid or r.ce1vec tn
.achanc. ro,. d1••1.,a1 ot tn. 'Itltloa to Deny. .. It1 c.r .1. Se<:tlon
1].3581(a).

Th. partl.. ba.,. I&tl.tl. OUI" ..equlr-.nea ..tprdlnC eM wlthdrawal or
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cont.at ot the WMAR-TV proceed In•.

~ccordlnllYt ?acWese's Request for Dismissal of its Petition to ~e~y ·S
GRANTED and its Petition to Deny the license rene~al applications or KU?L .ar,d
KUPt.-fl'4, Portland, Oregon IS DISMISSED. Further, .... find that grant of ':~e

license ren~al applicatLons ...ould serve the pUblic interest. Accordingly, ':he
license rene...al applicatlons of Scripps Howard Broadcast Company for stac.ons
KUPL and KU?L-F~, ?ortland, Oregon ARE GRANTED.

Sincerely,
J

,<J"Z:~-o.,6:'&~
~~rry D. !ads
? Chief, AUdio Services Division

Hass Media Bureau

cc: Television Branch, Video Services Dlv. (WMAR-TV proceedlnl)
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EXHIBIT A

EXHIBIT X B

1. On April 23, 1986, Myron Lowery filed a charge against
WMC-TV, Memphis, Tennessee, a Scripps Howard station (EEOC charge
No. 043-80-0595), based on race discrimination. After an investiga
tion, the EEOC found no probable cause and issued Lowery his right-to
sue letter. On September 10, 1981, Lowery filed suit in the United
States District Court for the Western District of Tennessee (Memphis)
against the station seeking redress for the same acts of discrimination
as listed in his charge (Case No. 81-2775-W). His basic complaints
center around the alleged failure of the station to promote and
generally treat him as other on-the-air anchor talent.

Lowery also filed a second charge on September 24, 1981,
against the station (EEOC charge No. 043-81-0968) alleging that it
retaliated against him because he filed the suit. Lowery was tem
porarily taken off-the-air following considerable publicity about his
lawsuit. Lowery did not suffer any economic loss. The EEOC investi
gated the charge and found probable cause to think that Lowery had been
retaliated against. The Lowery case was tried to the Court in Memphis
in October, 1985; a decision has not yet been issued.

2. Debra Barnett, a former employee of WMC-TV, filed a
charge (No. 043-85-0321) on December 19, 1984, with the EEOC in
Memphis, alleging that her discharge was racially motivated. After
investigation by the EEOC, it made a finding, on July 29, 1985, of no
probable cause and issued the 90-day right to sue letter. There has
been no further activity.

3. On December 21, 1985, Darr~l Elion, a black production
department employee of WMC-TV, filed a c arge against the station with
the EEOC based upon alleged race discrimination. His complaint cen
tered around the failure of the station to promote him. The case is
No. 043-86-0319. The station filed a response on April 22, 1986, and
the matter is pending.



EXHIBIT B

AMENDMENT

Applicant: Scripps Howard Broadcasting Company
Call Sign: WMC-TV
city of License: Memphis, Tennessee
Application: Application for Renewal of License
FCC File No.: BRCT-870401KO
Date: May 6, 1987

and XB
following:

Scripps Howard Broadcasting Company amends
of the above-referenced application to

Exhibits 1
report the

1. Myron Lowery v. WMC-TV. On April 9, 1987, Judge
Horton issued his opinion and entered jUdgment in favor of
Plaintiff Myron Lowery in a racial discrimination action. The
Court awarded Lowery back pay, compensatory damages, punitive
damages and attorney's fees. On April 20, 1987, Defendant WMC-TV
filed a Motion in the united States District Court in Memphis,
Tennessee, to request the Court to amend its findings of fact and
vacate its jUdgment on the basis that the Court's Memorandum and
Order contained clearly erroneous findings of fact.



EXHIBIT C

June ~5, 1987

Mr. William Tricarico
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

Re: Renewal Application for WMC-TV, Memphis, Tennessee
(FCC File No. 870401KO)

Dear Mr. Tricarico:

Scripps Howard Broadcasting Company, licensee of WMC-TV,
hereby amends its pending renewal application to report the
following:

1. In Myron Lowery, Jr. v. WMC-TV, the parties entered
into a settlement agreement settling all claims, and the Court
issued a Stipulation and Order on June 12, 1987, which vacated its
Memorandum and Order of April 9, 1987, and dismissed the case with
prejudice.

2. In Darryl K. Elion v. WMC-TV, Darryl Elion filed a
notice of withdrawal, and on 6/2/87, the EEOC terminated the
proceeding.

3. Effective July 1, 1987, the following was added to
and made a part of the Equal Employment Opportunity Program of
Station WMC-TV:

XI. Additional Provisions.

The station affirms that its Equal Employment
opportunity goals go beyond mere statistical conformity with
minority employment levels now in use in conjunction with FCC
Form 395. It is the goal of the station to exceed minimal
compliance with those levels.

Further, to insure compliance with the letter and
spirit of its Affirmative Action Program in all areas of
employment, the station's Equal Employment Opportunity
Program now includes provisions that the station's officials



Mr. William Tri~~rico

Page 2
June ~, 1987

and managers include minority-group members and women and
that they participate in the selection, evaluation and
promotion procedures of the station.

Additionally, to expand the effectiveness of the
station's Equal Employment opportunity Program, a new set of
procedures for recruitment, evaluation and promotion, under
the direction of the station manager and the company's chief
executive officer and a vice-president of the company, have
been put in place and the effective implementation of the
Affirmative Action Plan has been made a part of the
qualitative performance standards on which compensation of
station managers is based.

Sincerely,

SCRIPPS HOWARD BROADCASTING COMPANY

BY:~
~nald L. Perri

President

DLP:bjl
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